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PROCEEDINGS

(In open court, out cf the presence of the jury.)

THE COURT: We're outside the presence of the jury and
it's my understanding that the plaintiff has two offers of proof
to make with regard to two witnesses--is that right?

MR. EATON: Yes, Your Honor.

THE COURT: --that have to do with other incidents,
and you may call those witnesses at this time.

MR. EATON: Your Honor, at this time the plaintiffs
call Troy Cashdollar.

THE CLERK: Raise your right hand and be sworn.

TRCY CASHDOLLAR, PLAINTIFFS' WITNESS ON AN OFFER OF PROOQF, SWORN

THE CLERK: You may take the stand.

THE CCURT: Mr. Eaton?

DIRECT EXAMINATION
BY MR. EATON:
Q0. Weould you state your full--you can turn ycur chair around,
sir. That was me with the exhibit boock, that's why it's turned
arcund that way.

Would you state your full and correct name for our
record, please.

A. Troy Cashdollar.
Q. Mr. Cashdollar, where do you live, sir, what city and state?
A. I live in Cooperstown, Pennsylvania.

Q. What is your occupation, prcfession, business, or
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employment?
A. I'm a steelworker.
¢. Who do you work for?
A, Electrola.
@. Mr. Cashdollar, are you a muzzleloader shooter, or have you

in the past been a muzzleloader shootexr?

A.

Q.

Yes.

In the past have you owned muzzleloader firearms that were

sold by a company called Blackpowder Products, Inc.?

A.

Q.

Yes.

When did you first acguire a Blackpowder, Inc., procduct,

nuzzleloader, that you can recall?

A.

Actually I had two. The first one I got when I was about 13

or 14 years old.

Q. And about hcow many vears ago would that have been?
A. I'm 42 now. Math was never my friend.

2. Twenty-nine years ago?

A. Ckay.

Q. Twenty-eight, twenty-nine years ago?

A. Yeah.

Q. Do you remember the make or model of that particular
firearm?

A. It was a CVA Blazer.

Q. Was it what's referred to as a sidelock-type model?
A, No.
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Q. Was it what's referred to as an inline-type model?
A. Yeah. Yes.
Q. What kind cof propellant did you typically use in that
firearm?
A. I used granular black powder.
Q. Did you ever shoot smokeless powder in that firearm?
A. No.
2. You say "no" with some emphasis. Why not?
A Smokeless powder is more explosive and it causes pressure

that's over the limit for a black powder barrel.

Q.

> o

Lo

X

.

Q.

How did you come to acquire that knowledge?

That's just common knowledge in the muzzlelocader world.
Learn it from cother muzzleloader shooters?

Pardon me?

Did you learn that from other muzzleloader shooters?

Yes, and from reading.

What about the manual? Did the manual have an admonition?
Yes. The manual said never use smokeless powder.

Follow that admonition as well as the information you got

from other shoocters?

A,

Q.

Yes.

Typically what kind of projectiles would you shoot with that

granular klack powder bkack with your first CVA muzzleloader when

you were a tecnager?

A.

A patch and a lead round ball.
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Q. Ultimately did you acquire ancther CVA muzzleloader firearm?
A. Yes.
Q. What make or mcdel did you subsequently acquire?
A. Tt was a CVA Eclipse.
Q. Do you remember about when vou acquired that firearm?
A. About '01.

Q. And did the Eclipse have a feature that included a removable
breech plug?

A, Yes.

Q. You might look at Exhibit No. 20 in that book beside you,
the bigger book. You can turn around there, if you want to.

And under tab 20--that's in the other bocok, the bigger book.

A. Pardon me?

Q. Not that book. The bigger book has tab 20 in it. Turn to
tab 20.

A. Okay.

Q. Take that plastic packet up from the page. It's got a paper
clip on it. Now, does Exhibit No. 20 appear tc be the breech
plug that was used in your Eclipse, the type of breech plug used
in your Eclipse model?

A. It's similar.

Q. It has a little different back end on it for the tool; 1is
that correct?

A, Pardon me?

Q. Tt has a little different back end for the tool to tighten
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it?
A. Yes.
Q. But the threaded area, does it appear toc be the same as your
muzzleloader?
A.  Yeah.
Q. Did you become familiar with how to put that breech plug in
and remove it for purposes of cleaning, and sc forth?
A. Yes,
Q. Now, after you acquired that Eclipse in about 2001, was it
involved in some kind of a failure incident when you shot it?
A. Yes.
Q. Do you remember when that failure incident occurred,
approximately when?
A. Approximately two or three years later--approximately three
years later.
Q. 20047
A. Yes.
Q. Do you remember what month?
A. October.
Q. Were you out on a hunt when that failure occurred, or were
you simply practicing with your gun?
A. I was sighting it in.
0. Do you remember what sort of a load you had in it when the
failure occurred?

A. I was using 95 grains of 2F.
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Q. What is 2F?

A. Black powder.

¢. Granular black powder?

A. Yes, sir.

Q. That was your propellant charge?

A, Yes.

Q. What sort of a prcocjectile were you using?

A. I was using a jacketed lead bullet with plastic sabot.
Q. And was that a load--in other words, a charge and a
projectile--that was within the limits recommended and approved
in the manual?
A. Yes.
Q. BHad you fired that type, or a comparable load, from that
Eclipse muzzleloader pricr to the date of the failure?
A. Numerous times.

MR. EATON: Your Honor, may I approach the witness
with an exhibit?

THE COURT: You may.
BY MR. EATON:
Q. You can set this around beside, whatever is easiest for you
to handle. I'm geing to hand you what's been marked as
Plaintiffs' Exhibit 86, and ask you if you can identify that,
the contents of Exhibit 86, please.
A. That looks like the barrel of my rifle except it's had a

piece cut out of it.




10

11

12

13

14

15

i6

17

i8

18

20

21

22

23

24

25

CASHDCOLLAR - CEFFER OF PROOF - DIRECT

431
Q. Had a pilece sawed out in the breech end?
A. It was sawed more near where the breech plug would screw
into it.
Q. All right. Can you read the serial number off your gun?
A. 61-13-030288-01.
Q. All right. By the way, can you see a proofmark anywhere, or
procf marks on that gun anywhere near the serial number?
A. Yes, sir, right here {indicating).
Q. Okay. Describe, if vyou would, for the record, what you see
on that gun that you believe are procf marks?
A. It lcooks like three round balls, two on the bottom, one c¢on
the top in a triangle; and it looks like a lion's head sitting
on a box with a cross underneath it.
Q. I'm going tc ask you to take a look at what I'm going to
publish here in a minute, what's previously been received into
evidence as Plaintiffs' Exhibit 30. It should come up on that
screen in front of you. Is it up on your screen?
A. It's up now.
Q. Are the marks on your gun the same marks that you see at the
top of that page?
A. Yes, sgir.
Q. All right. Thank you.

Now, Mr. Cashdollar--

A. Yes.

Q. --Jjust describe for us, please, what happened about in 2004,
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October 2004, when you fired your CVA or BPI Eclipse model and
it failed. Tell us what happened.
A. I had put a new scope on the rifle, and I had tec sight it in
for the upcoming deer season. So I took it over to my father's
house--we have a rifle range over there--and I shot and locaded
it twice, loaded it and shot it.

And the third time I loaded it, I asked my nephew if
he wanted tc shoot it. He said no. He was going to go clean
his rifle. So I sat down, I laid it on a sandbag, and when I
fired it, the next thing T know, I was laying 180 degrees from
the bench on my hands and knees locking down at a pool of blood.
0. Now, you say you laid it on a sandbag, and then you said
when you fired it. Did you pick it up from the sandbag,
position it against your shoulder, and fire it downrange?

A. No, sir. I laid it on the sandbag because I was sighting
the rifle in. I laid it on the sandbag for stability.

Q. You were using the sandbag like a shooting bench?

A. Yes.

Q. To steady your aim?

A. On my shooting bench I use a sandbag.

Q. All right. Tt sounded to me like it went off spontaneously
when you first described it.

A. Nc. I'm sorry.

Q0. You rested it on the sandbag--put it against your shoulder,

rested it con the sandbag--




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CASHDOLLAR - CFFER OF PRCOF - DIRECT

A. And--
Q. =--and pullied the trigger?
A. --pulled the trigger.

Q. 2And the next thing you knew you'd been rolled backwards?
A. Right.

Q. And did you sustain some injuries to some parts of your
body?

A. Yes, sir.

Q. What parts of your bedy?

A. My face, my nose, my check, and this part of my face here
{indicating) .

Q. T assume thereafter you got some medical attention and
treatment; is that correct?

A. Yes, sizt.

433

0. Did you or any of your family or friends after the incident

occurred gather up the firearm, any component parts of it that

were in the vicinity?
A, Actually we found everything but the breech plug.
Q. Are those ceontents that were found in the box that's been

marked as Plaintiffs' Exhibit 86 with your gun?

A. Yes, sir. Everything we found is in this bag (indicating).

Q. And you found--you and your family found everything but the

breech plug; is that right?
A. Yes, sir.

Q0. And at some time thereafter did you inspect your gun and
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those components--well, let's just say--let's talk about the
gun, the barrel and the receiver and the trigger apparatus. Did
you inspect that?

A. Yes, I did.

Q. A gross inspection? Just an eyeball inspection?

A. Yeah, I looked at it. I put my finger down where the breech
plug would screw in, and it was almost smocth. There were no
threads left.

Q. Did that surprise you?

A. Yeah, a little.

Q. Other than finding a smooth area in the breech area, where
the breech plug had been, did yocu observe anything else that you
thought might be--obviously the gun was broken up into some
pieces. Did you observe anything else about the components of
the gun itself that suggested to you that it might have failed
in some manner other than the breech plug stripping out of the
barrel?

A. No. The breech plug stripped and everything came back. It
broke the belt in half.

0. And how many times would you estimate or--pardon me.

Can you estimate approximately how many times you had
fired that CVA/BPI Eclipse muzzlelcader before the date that it
failed?

A. I used to shoot it gquite a bit. Probably a couple of

hundred.
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Q. And subseguently you turned that gun and theose contents over
to Mr. Sparks and I; is that correct?
A. Yes, sir.
Q. We undertook to represent you in a claim against CVA--is
that correct?
A. Yes, sir.
Q. -—--Blackpowder Products, Inc.; is that correct?
A. Yes, gir.
Q. And that claim was ultimately resclved; correct?
A. Yes, sir.
Q. Now, since that time, that gun has been sectioned in the
area of the breech plug; is that correct?
L., Yes, sir.
Q. And you've had ococcasicon to observe that?
A. Uh-huh. Yes.
Q. Did your observations after the gun had been sectioned
through the breech area, did those cbservations of that open
breech area confirm what you had originally thought when you ran
your finger down into that breech area where you say you felt
like the threads had been stripped?
A. Yes, sir.

MR. EATON: Your Honor, we would move to offer

Plaintiffs' Exhibit No. 86 into evidence, and we would proffer
Mr. Cashdollar as a witness to provide evidence of substantially

similar prior incidents. And with that we would pass the
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THE COURT: Mr. Singer, cross-examination?
CROSS-EXAMINATION

BY MR. SINGER:
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Q. Mr. Cashdollar, yocu do nct know the manufacturing process to

form your gun, do you?

A. No, sir.

Q. You don't know the steel that it was made of, do you?

A. No, sir.

Q. You don't know the--as you'wve said, the breech plug that
you've been shown by Plaintiff is not even the same kind of
breech plug, is 1it?

A. No, sir.

Q. And doesn't have the same number of threads that yours did

ot it, did it?
A. Pardon me?

0. Does not even have the same number of threads, does it?

A. I couldn't tell you that.

Q. Yours was a different length, wasn't it?
A. Pardon me?

Q. Yours was a different length?

A. A different length?

Yeah.

o
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A. To my best guess. I wouldn't be able to say yes or no.
Q. Now, the threads themselves, do you know whether they in
fact were cut as opposed to rolled?
A. ©No, sir.
©. Is this Plaintiffs' Exhikit B--excuse me.

MR. SINGER: May I approach?

THE COURT: You may.
BY MR, SINGER:
Q. Is this Plaintiffs' Exhibit 86 your gun?
A. Yes, sir.
Q. And would you agree that if you look down straight into the
cut section, where somecne has cut your breech area out, the
back of that area is actually tighter and a smaller hole than
the front of the area, the muzzle end?
A. Yes, sir.
Q. And in this gun the breech plug screwed in where it's shown;
correct?
A. It screwed in from this way, yes (indicating).
Q. You had to have a special tool, not a hex nut; right?
A. Correct.
Q. And you access the primer or the crushing cap by putting it
through the slot on the side that is missing, that has been cut
out?
A. Yes.

0. Behind that--this was all, as far as you can see, a single
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piece of metal, mono-block design for the entire barrel and
receiver end?

A. Yes, sir.
0. And the receiver end is, what would you say, four more
inches behind the area of the breech plug?
A. Yes, sir.
Q. Still a part of the same steel that encompasses the breech
area and the barrel?
A. Yes.
Q. In the back area of this there was a cap, a threaded cap
that went inside?
A. Yes, sir. It's here.
0. Right. And that threaded cap screwed into the threads in
the rear of the bkarrel?
A. Yes, sir.
Q. And that cap you would take out and put back in every time
you cleaned the gun, took out the bolt and cleaned it, and so
forth?
L. Yes, sir.
Q. You would say ycu did that hundreds of times, taking out the
end cap, taking cut the breech plug?
A. Yes, sir.

MR. SINGER: That's all the cross of Mr. Cashdollar,
Your Honor. Thank you.

THE COURT: Thank you.
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MR. EATON: We have no direct--redirect on
Mr. Cashdollar, Your Honor.

THE COURT: I do have a couple of questions myself.
Maybe you know the answer, maybe you don't. One of the purposes
for--in fact, the principal purpocse for offering similar
incidents is to establish notice to the manufacturer of the
problem.

I note that, apparently, this firearm was purchased in
October of 2004. Mr. Katzenmeier's--or the incident occurred in
October of 2004, Mr. Katzenmeier's firearm was purchased in
December, Christmastime, of 2004, was not used untlil about ten
months later. Do we know the date of manufacture of the Kcdiak
Magnum involved in this case, A; and, B, Mr. Eaton, you say that
your—--you represented Mr. Cashdollar. Do we know when
Blackpowder or Dikar received notice of the incident involving
Mr. Cashdollar? 1 guess whoever can answer those questions, I'd
like to know.

MR. EATON: I dc not have Mr. Cashdollar's file with

us. I'm trying to remember how long after his incident it was
before he contacted us. It was clearly scmetime after--after we
were contacted by Mr. Katzenmeier, but I'm not sure of that. I

can't answer that.
MR. SINGER: Your Honor, I can answer the question.
The Kodiak was manufactured, this particular serial number gun

was, in June of 2004, as set forth in discovery, which would
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have been months before the failure, regardless of when the
notice could possibly have been given.

THE COURT: Is it likely, Mr. Eaton, that Blackpowder
or Dikar would have received notice of the incident involving
Mr. Cashdollar after the purchase of the Kodiak by
Mr. Katzenmeier's father?

MR. EATON: I'm looking here at a note we had about
the contact with Mr. Cashdollar. It says that we were contacted
on 10-11, 2C04, with Mr.--by Mr. Cashdollar. So...

THE COURT: That would ke within a week of the
incident.

MR. EATON: It was a week after the Katzenmeier
incident, and I don't think we were contacted by the
Katzenmeiers until sometime in 2005, shortly after the first of
the year in 2005.

THE COURT: I'm interested, if you know, and you told
me you don't, but my question is when the defendants would have
received notice of the incident involving Mr. Cashdollar.

MR. EATCON: Well, it would have been after the
manufacture of Mr. Katzenmeier's gun.

THE COURT: All right. Would it have been also--I
guess my more specific guestion is would it have been after the
purchase of the gun by the elder Mr. Katzenmeier, which I
believe occurred early in December cof 20047

MR. EATON: I feel confident we first--we got notified
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10 of 'C4., We gave notice of a potential claim. We never filed
a lawsuit on behalf of Mr. Cashdollar, but I feel confident that
we gave notice within probably--at least before the end of
December in 2004. I can check later with our office, maybe get
a better date on that, but we just don't have the Cashdolliar
file with us, and I just don't know.

THE COURT: 1I'll hear you in argument as it relates to
the offer of proof. Ycu want to argue the offer of prcof any
further for the record?

MR. EATON: The only argument we'd make is, I think
there may be one bit of evidence that is not yet before the
Court that links Mr. Cashdeollar's incident, as well as
Mr. Zenger's incident, sufficiently to establish substantial
similar conditions, and that is the testimony of Aitor Belategi,
which will be presented next by videotape.

Mr. Belategi testified that the same thread form, the
18-pitch, 5/8 UNF thread form had been used at least since 1993
in all of their models of guns. And we think that's one more
similarity that links Mr. Cashdcllar's case--or claim, and
Mr. Zenger's claim, to the Katzenmeier claim. They all have the
same Thread form common to all muzzleloaders manufactured by
Dikar since 1993.

End we believe there has been enough substantial
similarity to allcew this evidence to go in. These are different

models of guns, they are made by the same manufacturer, they




10

1l

12

13

14

15

le

17

18

18

20

21

22

23

24

25

4472
have the same thread form in the breech plug area, they all
failed in substantially the same way, that is a catastrophic
explosive failure which expelled the breech plug loose from the
barrel, stripped threads along the way.

We offered evidence so far there is really two defects
in the Katzenmeier gun. ©One is the formation of the threads in
the barrel. The other is the tapering of the barrel which is
another aspect of the defect in the barrel.

In this case Mr. Singer brought out on
cross—examination that it appeared that there was more—--or a
greater diameter muzzleward than breechward in the Cashdollar
case. We think that's a distinction without a difference. It's
still a defective thread form that failed to contain the blast
with the--in the face of a recommended projectile and a
recommended propellant.

So we think that what we're talking about here is
defective formaticn of the threads in the breech area of the
harrel, whether it be the actual form of the thread itself not
being complete or fully formed, and/or bell-mouthing. Those are
both defects.

In Mr. Cashdecllar's case, there may nct have been
bell-mouthing, but it appears there was a defective formation of
the threads which failed to hold the breech plug in place under
a load that was approved and recommended by the defendant.

So we think there is substantial similarity sufficient
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to allow this testimony to go before the jury.

THE COURT: What would the similarly-situated incident
involving Mr. Cashdollar, what would it be relevant tc in this
case?

MR. EATON: To ghow that tThese fclks had been
producing defective barrels apparently for some time. Not just
to prove notice, but to prove common defects that had existed
and persisted through their manufacturing process, at least back
to the time when Mr. Cashdollar's gun was made in 2001.

So it's not just merely notice. We think that there's
more—--there's more bases for admission of this evidence than
merely notice to the defendants.

THE COURT: Thank vyou.

Mr. Singer?

MR, SINGER: Thank you, Your Honor. Initially we
would stand on each and every one of the grounds and the
authority we set forth in our motion in limine, which sets forth
very clear what the law 1s in this circuit on substantially-
similar circumstances. It's wvery clear that there's no
testimony from this witness that in any manner can either
establish substantially similar in the design or the
manufacture; but, in fact, has established it is different.

In addition to that, as we've set forth all along in
the motion, not only did we put on proof that it was not the

same, but they could not put on proeof that it was, and they
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haven't.

As Your Honor can see, and if you remember the
testimony of Professor Tipton, their theory of this
case--remember, we're talking about an object, a barrel
manufactured in the Katzenmeier gun that is a piece of tubular
steel. And at the very back edge is where the drill for the
breech plug threads, and it's a whole form. And according to
Professor Tipton, what happened is that that somehow was
misaligned, or the tool was worn, or something happened, and it
had became bell-mouthed at the back. Not that by itself, but,
in fact, the fact of that in combination with the rolled threads
made the threads too weak that were there to hold it., So it has
to be the combination, according to Tipton. Thet's the only
possible relevance of these rolled threads and the voids in the
threads.

The testimony from this witness certainly can't
establish what those threads were. We set forth in the records
from Mr. Belategi, beginning in the late summer, early fall of
2002, they began making rolled threads, not cut threads. This
was a cut thread back in 2001. That makes it substantially
different, not substantially similar.

If Your Honor lcooks at the plaintiffs' exhikit, Your
Honer will notice it is what's called, as we set forth in the
briefing papers, a mcono-block design, which means from a single

piece of steel you have the barrel and then you have a receiver




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

445
that proceeds many inches rearward of the breech area. As the
drill would go in to form that breech area, if, as Dr. Tipton
testified, that it was bell-mouthed way four, six inches up
inside the barrel, it would have been much more exaggerated and
bell-mouthed toe the back of it, such that that end cap can't go
in and the threads there can't be properly formed. So that's
another reason why this gun is clearly substantially different
in design and manufacture. The testimony is clear it's not even
the same breech plug.

And so, again, it's the plaintiffs' burden under the
law, regardless of what the purpose is they want it in for,
whether notice or defect, to prove a substantially similarx
design and manufacture. They can't do it. The proof is it is
not.

Second--that's just the initisl threshold. The
initial purposes, as set forth in the briefing papers, is there
must be proof that the defect existed in this other allegedly
substantially similar incident, and the cause of that failure.
There is zero competent proof under Daubert, or anything else,
as to whether this gun, the breech threads, were improperly
formed, or even an opinion that they were.

There 1s zero testimony that these breech plug
threads, even today as sectioned, are out of tolerance. There's
no measurement of them. There is no testimony whatsocever in

this record. The plaintiff bears that burden, that the







